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MATTER i Harry Levin - Claim for per diem at training center

DIGEST: Employee stationad in Washington, D,C, was
authorized 3 days training at ncarby Columbia,
Maryland, in January 1977. Ile was authorized
per diem instcad of mileage for daily commuting
because of adverse weather conditions., However,
he used lodgings furnished by 135 agency only for
such purposes as changing clothez and studying,
and returned to his own residence to sleen, lle is
nct entitled to per diem since such use of lodgings
does nct meet the statutory and regulatory require-
ments of necessity and reasonableness for per diem
purposes,

This action resulis from a request dated October 5, 1977, by
Mz, Harry Levin to review a demand by the Department of Housing
and Urban Developmenti (HUD) for repa)y ment of certain per diem
expenses paid to him or on his behalf incident to a temporary duty
assignment,

Mr, Levin, a Realiy Specialist with the Reconditioning and
Contracting Division, 1IUD, Headquarters, Washington, D.C.,
was authorized to travel to an instructlor!s training course to be
held at the HUD-Zast Training Center, Columbia, Marylaiid, from
January 17 to 20, 1977. The travel order showed estimaled travel
custs of $18, 60, 40 miles per day for 3 days, plus $§48, 3 days per
diem al $16 per day. Mr. Levin usually commuted to the Center
when he was scheduled for training but due to adverse weather con-
ditions he was piven the choice of staying at a room 1 eserved by
HUD at the Cross keys Tiin, Mr, Levin used the room for working
and freshening up but chose to return to his residence at night to
sleep. ITe submitted a voucher and was paic £54. 21, 3 days per
diem plus mileage for one round trip from his residence to
HUD-T ast,

Subseqguently, TTUD vas advised that 3. Levin had nol stayced
overnight at the Cross Keys Inn and billed him for $71, 11, That
amount was somputed em the basis of an overpayment of $35,61 on
his voucher ($54, 21 less round-irip mileage of $18, 60 for 3 days)
plus §35. 50 paid by HIUD to the Cross Keys Inn lor 2 days., Appar-
ently TTUD did no! request payment for the lodging expenscs on the
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first day because iMr, Levin had checked inlo his roorn and did not
decide not to stay until he ascertained later that the weather con-
ditions permitited hiin fo return home, Mr, Levin believes he is
entitled to the payment he received since he checked in the motel
with the intentinn of staying because of inclement weather and that,
while he did not stay cvernight in the room, he used it for such
purposes as changing clothes and studying,

Sectiun 5702 of title 5§, Tinitcd States Corde, as amended by
Public J.aw 94-22, DNay 19, 1875, provides that under regulations
prescribed by the Administrator of General Services, employeces
traveling on official business ingide the continental United States
are entitlecd o a per diem allowance at a rate not lo exceed $35.
Implementing rcgulations appear in the Federal Travel Regulations
(FPMR 101-7). Paragraph 1-7, 3c(1) of the TR, as amended
effective Ocetober 3, 1976, by IFPMR Temp, Reg, A-11, Supp. 2,
providers that when lodgings are required pe» diem shall be estab-
Ushed on the basis of the average amount the traveler pays for
lodging, plus an allowance of $16 for meals and miscellaneous
expenses, Parvapraph 1-7,3c(1){a), of the FTR, as arnended effcc-
tive May 10, 1975, requires that in computing per diern allowances
there should be excluded from the computation the nights the em-
ployee spends at his residence or official duty station. Maore
gpeeifically, TR para, 1-7,3c(2) (May 19, 1975) requires that
the traveler actually incur expecuscs for lodging before allowing
such a payment, and provides as follows:

"2, No minimwn allowance is auiborized
for lodging since those allowances are based on
actuzl lodging casts. Receipls for lodging costs
may be required at the discretion of each agrnty;
llowever, employecs are required {o certily on
their vouchers that per diem elaimed is based
on the average coaf for lodsing swithin the con-
terminous United Stales during the period covered
by the voucher, "

Paragraph 1-7.3a sf the I'I'T} provides that js the responsibility
of cach depariment ~ad areney 1o ruthoricr enly sneh per e al -
lowances as arc juslifi~d by the circumsiances affecting the travel,
Also, the Court of Clairas deiinaed the type of expenses coverad by
the per diem allowances ag follows in Bornhoft v, United States,

137 Ct, Cl, 134 (1956) at 136:
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""A subsistence allowarnce is intended to reimbursea

a traveler for having to cat in hotels and '~estaurants,
and for having to rent a rocm in anothe. lty while
s!{i{l maintaining his own table and his own perma-
nent place of akode. [t 1s supposed .o cover the
extrs 2xpenses incident to traveling, "

Scction 13(b) of ITUD Notice 76-1, Jamary 30, 1976, on Control
of Official Travel which has heen incorporated into the travel hand-
book, provides as follows:

"b., Local Commuting to HUD-East, In the
interest ol reducing travel cosis, the administra-
tive determination [that the use of facilities prc-
vided at the HUD Tri!ining Centers is essential {o
the successful completion of the training invelved]
sel forth in 13 above will be waired by the Director
of the HUD-East T'raining Centar when it is feasible
to do so for thosc employeces whose official duty sta-
tion is Washingion, D, C, or Baltimore, Maryland
and the employees elect to commute. These emn-
ployecs are encouraged to commute, particularly
those in close proximity to the Center, whenever
the nature of the spzcific traiuiug involved is -

thet it would not be detrimental {o the sutc2ss..
completion of the training % = %,

The above regulation is in accord vi*h the FFTR and i.urnhoft,
supra. Also, we have held in B~182%2¢, February TB-_'TQ"B: that
it 15 wilhin the diszccetion of an agency not {o authori» per diem
when an employce voluntarily rcturns home each day.

The policy of HUD is to reduce travel costs by encouraging com-
muting by employces in Washingfon unless conditions arc such that
it would be seriously digruptive of the training sessions, as would
be the case if therce were adverse weather condifions preventing
travel, It is difficull {o reeoncile this policy and the necessity and
reasonableness requirements of the above-mentigned regulations
with Mr. Levin!'s contention thet his use 2F the room for changing
clothes and studying yet driving back home to sieep conslituted
proper per diem expenses. Accordingly, since Mr., Levin did rot
use the room for lodging overnight to avoid commuting under ad-
versc weather conditions, as auihorized by his travel orders, and
chose 10 commute daily, he is not entitled {o any per diem payments,
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Finally, since no per diem was authorized in the event Mr, Levin
chose to commute back to his residence, he should have advised the
hotel of his change in plans and cancelled the reservation, la this
conrection, we held in B-181266, December 5, 1374, involving a
reservation madc on behall of a single iraveler by agency personnel,
that the employee was responsible when the reservation was not used
by him o1 cancelled in time,

Under these circumstances we see no basis for disiurbing the
administrative determination that per diem was not payable to
Mr, Levin and that he is ind2bted to HUD in the amount of $71, 11,

K?. vl i,

DeputyComptrollér General
of the United States
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COMPTROLLER GENERAL OF T{IK UNITED STATES
WASHINGTON, D.C. 20648

roteve: B-180376 (SK)

The Honorable Newton I, Steers, Jr.
House of Represen'ativesr

Dear Mr, Steers:

Further reference is made 10 your letter dated November 3,
3577, with enclosures, and subsequent correspondence regarding
your constituent, Mr. Harry Levin, 1215 Burton Street, Silver
Spring, Maryland 20810, who 1 egzuested consideration of a demand
by the Department of HOusing and Urban Development (HUD) for
repayment of certain per diem expenses pald lo him incident tu a
tempornry duty assignment at the HUD-East Training Center,

Enclosed is a copy of our decision of today, B~190376, wherein

it was determined that per diem was not payable to Mr., Levin under

the circumstarces and he is requircd to wnake proper repayment to
HUD for the cluimed per diem and 2 nights lodging, We regret that
we are unable to reach a drtermination mcre favorable to your con-
stituent. The correspondence er clcsed with your letier is returned
as requested by you.

Sincerely yours,

KFILLLEY

Deputy  Compiroller General
of the United Stales

Enclosures
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COMFTROLLER GENERAL OF THE UNITED BTATES
WABHINGTON, * C. 1088

rerinro: B-1903768 (SK)

AUG - d 1978

The Honorable Paul S. Sarbanes
United States Senator

1516 G. H. Fall Federal Building
31 Ifopkin: Plaza

Baltimore, Maryland 21201

Dear Senator Sarbanes:

Further reference is made to your letter dated November 3,
1977, with enclosures, and subsequent correspondence regarding
your constituent, Mr. Harry Levin, 1215 Burton Street, Silver
Spring, Maryland 20910, who requested consideration of & demand
by the Department of Housing and Urban Development (HUD) for
repayment of certain per diem expenses paid to him incident to a
temporary duty assignment at the HIJD~-Easi Training Center.

Enclosed is a copy of our decision of today, B-~190376, wherein
it was determined that per diem was not payable to Mr. Levin under
the cirecumstancis and he is required to make proper repayment io
HUD for the claimed per diem and 2 nights lodging. We regret that
we are unable to reach a determination more favorable to your con-
stituent, The enclosures with your letter are returned as requesied

v you.
Sincerely yours,
RFTLLER |
-B;!THTF Comptroller General |
of the United States
Enclosures






